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STATEMENT OF THE | SSUE

The issue in this case is whether the anmendnent to the Lee
County Conprehensive Plan adopted by Ordinance No. 05-20 is "in
conpliance,” as that termis defined in Section 163.3184(1)(b),
Florida Statutes (2005),! for the reasons set forth in the
Petition for Formal Administrative Hearing and Statenent of
Intent filed by the Departnent of Conmunity Affairs ("the
Department™).

PRELI M NARY STATEMENT

On Cctober 12, 2005, Lee County ("the County") anended its
conprehensi ve plan through the adoption of O dinance No. 05-20,
whi ch nmade changes to the Future Land Use Map (FLUM. After

reviewi ng the anmendnent, the Departnent determned that it was
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not in conpliance and i ssued a Notice of Intent and a Statenent
of Intent on Decenber 19, 2005. This proceeding was initiated
when the Departnent filed a petition with DOAH on January 5,
2006, which incorporated the issues identified in the Statenent
of Intent. Leeward Yacht C ub, LLC (Leeward), was granted | eave
to intervene in support of the amendnent.

In addition to contesting the Departnment's determ nation
that the County's amendment was not in conpliance, Leeward
initially challenged the validity of certain Departnent rules
and an al |l eged "unadopted rule." Prior to the final hearing,
however, Leeward wi thdrew these rul e challenges.

Leeward filed a Motion to Strike or, in the Alternative,
Motion in Limne in opposition to certain citations in the
Departnent's Statenent of Intent as not having been raised
previously in the Departnent’s Objections, Coments, and
Recommendations (ORC) Report. The notion was denied. Leeward's
unopposed notion for official recognition of the final order in

Dubin v. Lee County, Final O der No. DCA00-Gw 005 (2000), was

gr ant ed.
At the final hearing, Joint Exhibits 1 through 7 were
admtted into evidence. The Departnent presented the testinony

of Paul O Connor, Gerald Canpbell, Bernard Piawah, Matt Nobl e,



and Dan Trescott. The Departnent's Exhibits 1 through 9, 12,
and 13 were admitted into evidence. Leeward presented the

testi nony of Paul O Connor, Cerald Canpbell, Matt Nobl e, Dan
Trescott, Ned Dewhirst, M chael Roeder, and Pat Riley.

Leeward's Exhibits 11, 12, 22, 24, 26, 29, 31, 40, and 41 were
admtted into evidence. The County presented no w tnesses or
exhibits. Oficial recognition was taken of portions of Florida
Admi ni strative Code Chapter 9J-5, as it existed in Septenber
1991.

The three-volune Transcript of the final hearing was
prepared and filed with DOAH. The parties twi ce noved to extend
the time for filing their post-hearing submttals and were
ultimately granted a deadline of June 19, 2006. The Depart nent
and Leeward tinely filed Proposed Recommended Orders that were
carefully considered in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

The Parties

1. The Department is the state |and pl anni ng agency and is
statutorily charged wth the duty of review ng conprehensive

pl ans and their anmendnents, and determ ning whet her a plan or



anendnent is “in conpliance,” as that termis defined in
Section 163.3184(1)(b), Florida Statutes.

2. Lee County is a political subdivision of the State of
Fl ori da and has adopted a conprehensive plan that it amends from
time to tine pursuant to Section 163.3167(1)(b), Florida
St at ut es.

3. Leeward is a Florida limted liability conpany that owns
a portion of the real property that is the subject of the
amendnment at issue.

The Anendnent

4. The anmendnent woul d change the future | and use
designation for 41.28 acres in the northeast quadrant of the
Interstate 75 (1-75)/State Road 80 (SR 80) interchange from
Ceneral Commercial Interchange to Urban Community, as shown on
the FLUM

5. The General Comercial Interchange | and use is described
in the County Plan as “intended primarily for general comunity
commercial |and uses: retail, planned commercial districts,
shoppi ng, office, financial, and business.” It does not allow
resi denti al devel opnent.

6. The Urban Conmunity | and use provides for a mx of

residential, conmercial, public, quasi-public, and imted Iight



i ndustrial uses. The standard density range for residential
uses in the U ban Conmunity category is one to six dwelling
units per acre (du/a).

7. The 41.28 acres affected by the anendnment ("the
amendnment site") consist of 19.28 acres of |ands along the
Orange River owned by Leeward, a platted subdivision known as
Dos Rios of approximtely 11 acres, and the remaining acreage
consists of right-of-way for SR 80 and | -75.

8. Currently operating on Leeward's property is a vessel
repair facility, a marina with wet and dry slips, and an
ecotouri smconpany. Leeward also has its office on the site.

9. The Dos Ri os subdivision includes 26 single-famly
|ots. Apparently, only a few of the lots (the nunber was not
established in the record) have been devel oped. Because
residential |land uses are not allowed in the General Commercia
| nt erchange category, the Dos Rios |ots were non-conform ng
uses.

Maxi num Al | owed Density

10. The County Pl an provides residential density bonuses
to pronote various County objectives, such as the provision of

af fordabl e housing. Wth density bonuses, | ands desi gnated



Urban Community can boost their density to a maxi mum of ten
du/ a.

11. There was testinony presented by Leeward that the
County has not often approved applications for density bonuses.
Even if the practice of the County in approving density bonuses
were rel evant, the practice can change. It is reasonable for
the Departnent to consider the maximumintensity or density
associated with a future | and use designati on when determ ni ng
whet her a FLUM anmendnent is in conpliance. Therefore, in this
case, it is reasonable to consider the Uban Community |and use
designation as allowing up to ten du/a.

12. The Departnent asserts that the anmendnent would all ow
the 41.2 acres affected by the amendnent to have a total of
412 dwelling units (41.2 acres x 10 du/a). Leeward disputed
that figure because the 41.2 acres includes road right-of-way
and the Dos Ri os subdi vision.

13. A hearing officer appointed to review a Lee County
devel opnent order recently determ ned that right-of-way externa
to a devel opment should not be included in cal culating all owable
units, and the County accepted the hearing officer's
recomrendati on based on that determ nation. The definition of

"density" in the County Plan supports the determnation.?



Therefore, for the purposes of this case, the right-of-way in
t he northeast quadrant should not be included in calculating the
maxi mum resi dential density that woul d result fromthe
amendnent .

14. On the other hand, Leeward' s argunent that the Dos
Ri os subdi vi sion acreage should not be included in the ten du/a
calculation is rejected. For the purposes of an "in conpliance"
determ nation, it is reasonable for the Departnent to apply the
maxi mum potential densities to all devel opable and re-
devel opabl e acreage.

15. Using 29 acres as the approxi mate acreage affected by
t he anendnent when road right-of-way is subtracted, the
anmendnment woul d create the potential for 290 residences in the
nort heast quadrant of the interchange.

Adopti on of the Anendnent

16. The anmendnent was initiated as part of the County's
reexam nation of the existing | and use designations in the four
guadrants of the |1-75/ SR 80 interchange. Follow ng the County
pl anning staff's conpletion of a study of the entire
i nterchange, it recomended several changes to the County Pl an,
but no change was recomended for the northeast quadrant.

Apparently, the anmendnent at issue was urged by Leeward, and, at



a public hearing held on June 1, 2005, the Board of County
Comm ssioners voted to adopt the amendnent.

17. Pursuant to Section 163.3184(6), Florida Statutes, the
proposed anmendnent was forwarded to the Departnent for an "in
conpliance" review. Following its review, the Departnent issued
its ORC Report on August 19, 2005. 1In the ORC Report, the
Department objected to the proposed anmendnent based upon what it
considered to be inappropriate residential densities in the
coastal high hazard area (CHHA) and fl oodpl ain. The Depart nent
recommended that the County not adopt the proposed anendnent.

18. On Cctober 12, 2005, another public hearing was held
before the Board of County Comm ssioners to consider adoption of
t he amendnent. At the public hearing, the County planning staff
recommended that the |and use designation in the northeast
guadrant not be changed to Urban Community "due to the potential
increase in density in the Coastal H gh Hazard Area.”
Nevert hel ess, the Board of County Conm ssioners approved the
amendment .

19. Representatives of Leeward appeared and subnmitted
comments in support of the amendnent at the public hearings

before the Board of County Conm ssioners.



20. On Decenber 16, 2005, the Departnent issued its
Statenent of Intent to Find Conprehensive Plan Arendnment Not in
Conpl i ance, identifying three reasons for its determ nation:

(1) inconsistency with state |aw regardi ng devel opnent in the
CHHA and fl ood prone areas, (2) internal inconsistency with
provi sions of the County Plan requiring the consideration of
residential density reductions in undevel oped areas within the
CHHA, and (3) inconsistency with the State Conprehensive Pl an
regar di ng subsi di zi ng devel opnent in the CHHA and regul ati ng
areas subject to seasonal or periodic flooding.

21. On January 5, 2006, the Departnment filed its petition
for formal hearing wth DOAH

Coastal Hi gh Hazard Area

22. The Florida Legislature recogni zed the particular
vul nerability of coastal resources and devel opnment to natura
di sasters and required coastal counties to address the subject
in their conprehensive plans.

[1]t is the intent of the Legislature that

| ocal government conprehensive pl ans
restrict devel opnent activities where such
activities would damage or destroy coast al
resources, and that such plans protect human
life and limt public expenditures in areas
that are subject to destruction by natural

di saster.
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8§ 163.3178(1), Fla. Stat. The statute al so requires evacuation
pl anni ng.

23. Until 2006, the CHHA was defined as the "category 1
evacuation zone." 8 163.3178(2)(h), Fla. Stat. 1In 2006, the
CHHA was redefined as "the area bel ow the el evation of the
category 1 stormsurge |line as established by the Sea, Lake, and
Overland Surges from Hurricanes (SLOSH) conmputerized storm surge
nodel ."3® Ch. 2006-68, § 2, Laws of Fla.

24. The County Plan defines the CHHA as "the category 1
evacuati on zone as delineated by the Sout hwest Florida Regional
Pl anning Council.”™ Map 5 of the County Plan, entitled "Lee
County Coastal H gh Hazard Area (CHHA)," shows the entire
anmendnent site as being within the CHHA. Nothing on Map 5,
however, indicates it was produced by the Regi onal Pl anning
Counci | .

25. Daniel Trescott, who is enployed by the Sout hwest
Fl ori da Regi onal Planning Council and is responsible for, anong
ot her things, storm surge mapping, stated that the Category 1
evacuation zone is the stormsurge |level for the worst case
scenario landfall for a Category 1 storm He stated that the
Category 1 stormsurge for Lee County was deternmi ned by the

SLOSH npodel to be 5.3 feet. M. Trescott stated that the 5.3
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foot contour (shown on Plate 7 of the Regional Planning
Council's "Hurricane Storm Tide Atlas - Lee County") nore
accurately delineates the CHHA than Map 5 of the County Pl an.
Al t hough M. Trescott's testinony suggests a conflict between
the County Plan's definition of the CHHA and Map 5's depiction
of the CHHA, the two can be reconciled by a finding that Map 5
is a gross depiction of the CHHA for general public information
pur poses, but the precise |ocation of the CHHA boundary is the
one delineated by the Regional Planning Council, and the latter
is controlling.

26. Using the 5.3 contour on the amendnent site, Leeward's
W tness, Mchael Raider, estimated that there are approximtely
16 acres of the amendment site within the CHHA. Applying the
maxi mum al | owabl e residential density under the U ban Community
| and use designation (w th bonuses) of ten du/a neans the
anmendnment would result in a potential for 160 dwellings in the
CHHA.

27. Florida Adm nistrative Code Rule 9J-5.012(3)(b)6. and
Rul e 9J-5.012(3)(c)7., respectively, require each | ocal
governnent’ s coastal managenent el ement to contain one or nore
specific objectives that "[d]irect popul ation concentrations

away from known or predicted coastal high-hazard areas” and
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limt devel opnent in these areas. The parties' evidence and
argunent regardi ng whet her the anmendnent was "in conpliance”
focused on these rules and the foll ow ng goal, objective, and
policy of the County Plan related to the CHHA

GOAL 105: PROTECTI ON OF LI FE AND PROPERTY I N
COASTAL HI GH HAZARD AREAS. To protect human
Iife and devel oped property from natura

di sasters.

OBJECTI VE 105. 1: DEVELOPMENT | N COASTAL HI GH
HAZARD AREAS. Devel opnent seaward of the
1991 Coastal Construction Control Line wl|
requi re applicable State of Florida
approval ; new devel opment on barrier islands
will belimted to densities that neet

requi red evacuati on standards; new

devel opnment requiring seawal | s for
protection fromcoastal erosion will not be
permtted; and all owabl e densities for
undevel oped areas within coastal high hazard
areas will be considered for reduction.

PCLI CY 105.1.4: Through the Lee Pl an

anmendnment process, |and use designations of
undevel oped areas wi thin coastal high hazard
areas Wi ll be considered for reduced density
categories (or assignment of m ninmum

al l onabl e densities where ranges are
permtted) in order to limt the future
popul ati on exposed to coastal fl ooding.

28. In the opinion of Bernard Piawah, a planner enpl oyed by
the Departnent, the anendnent is inconsistent with the goal,
objective and policy set forth above because these provisions
only contenpl ate possi bl e reductions of residential densities in

the CHHA and there is no provision of the County Pl an that
13



addresses or establishes criteria for increasing residential
densities in the CHHA

Popul ati on Concentrations

29. As stated above, Florida Adm nistrative Code
Rule 9J-5.012(3)(b)6. directs | ocal governnents to include
provisions in their conprehensive plans to direct popul ation
concentrations away fromthe CHHA. The term "popul ation
concentrations" is not defined in any statute or rule. The term
apparently has no generally accepted neaning in the planning
pr of essi on.

30. The word "popul ation” has the ordinary neaning of "al
of the people inhabiting a specific area." The Anmerican
Heritage Dictionary of the English Language (1981). The word

"concentration"” has the ordinary neaning of "the act or process

of concentrating.” I1d. The word "concentrate” neans "to direct
or draw toward a common center." 1d.
31. In the context of Florida Adm nistrative Code

Rul e 9J-5.012, the term "popul ati on concentrati ons" suggests a
nmeani ng of popul ation densities (dwelling units per acre) of a
certain |level, but the level is not stated.

32. Leeward argues that, because there is no state

gui dance on the neaning of the term "popul ati on concentrations,"”
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surroundi ng | and uses shoul d be exam ned to determ ne whether a
proposed density woul d be "proportionate to its surroundi ngs."”
According to Leeward, in order to be a popul ati on concentration,
the density under review would have to be greater than the
surroundi ng density. This conparative approach is rejected
because the overarching Legislative objective is protection of
life, which plainly calls for a straightforward consi deration of
t he nunber of lives placed in harm s way.
33. The Departnent, in its Proposed Recormended Order,

st at es:

By assigning either zero residential density

to land by virtue of an OQpen Space | and use

desi gnation, or a maxi numdensity of one

unit per acre by assigning a |ow density

| and use designation, the County Pl an

fulfills the mandates of State |aw that

devel opnent be limted in and residenti al

concentrations be directed away fromthe

CHHA.
Thus, not surprisingly, the Departnent does not consider one
du/a to be a popul ation concentrati on.

34. A density of ten du/a is an urban density, as

indicated by the fact that it is the maxi mum density allowed in
the Uban Community | and use designation and the hi ghest density

within the "standard density range" for the County's Centra

Urban | and use designation. It is a generally known fact, of
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whi ch the undersigned takes notice, that urban areas are areas
wher e popul ati ons are concentrat ed.

35. It is a another generally known fact, of which the
undersi gned takes notice, that ten dwelling units on one acre of
| and ambunts to a ot of people living in a small space.

36. Leeward, itself, described the residential density
al | oned under the Urban Community designation as "relatively
intense.” Leeward's Proposed Recormended Order, at 7.

37. \Wether neasured by density alone (ten du/a) or by
Leeward's estinmate of 160 residences on 16 acres, the amendnent
pl aces a popul ati on concentration in the CHHA

Offsets in the CHHA

38. Leeward presented evidence that the County has been
reducing residential densities, sonetines referred to as "down-
pl anning," in other areas of the CHHA in Lee County. The
reduction in dwelling units in the CHHA over the past severa
years may be as high as 10,000 units. The Departnent did not
present evidence to dispute that there has been an overal
reduction in dwelling units in the CHHAs of Lee County.

39. Leeward argues that these reductions "offset" the
increase in dwelling units in the CHHA that would result from

the anmendnent and this "overall" reduction in densities in the
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CHHA nust be considered in determ ning whether the anmendnent is
"in conpliance"” with state |aw and with provisions of the County
Plan related to directing popul ati on concentrati ons away from
t he CHHA.
40. At the hearing and in its Proposed Recommended Order,

t he Departnent argued that the consideration of offsets in the
CHHA was i nproper and unwor kabl e, but that argument conflicts
with the Departnent's actual practice and official position as
described in the January 2006 "Departnment of Community Affairs
Report for the Governor's Coastal Hi gh Hazard Study Comrittee.”
In that report, the Departnent acknow edged there is no
statutory or rule guidance regardi ng what the nmaxi mum density
should be in the CHHA. The Report notes that sone | ocal
governnments have established maxi num densities for the CHHA
(e.g., Pinellas County, 5 du/a; Franklin County 1 du/a). The
Departnment states in the report that it reviews anendnents to
i ncrease density in the CHHA on a "case by case" basis, and
explains further:

Wen a Conprehensive Pl an Anmendnent in the

CHHA proposes a density increase, DCA' s

revi ew consi ders the amount of the density

i ncrease, the inpact on evacuation tinmes and

shel ter space, and whether there will be a

correspondi ng offset in density through

"down pl anni ng” (generally acconplished

t hrough public acquisition).
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41. One of the visual aides used in conjunction with the
2006 report to Governor's Coastal Hi gh Hazard Study Conmittee,
entitled "Policy Issue #2 - Densities in Hi gh Hazard Areas,"
al so describes the Departnent's practice:
4. Wthout locally adopted density limts,
DCA conducts a case by case revi ew of
anmendnment s wi t hout any defi ned nuneric
[imt.
5. DCA consi ders amount of density
i ncrease, inpact on evacuation tinmes and
shel ter space, and whether there will be a
correspondi ng of fset in density through
"down planning"” in other areas of the CHHA
42. These statenents use the phrase "there will be a

correspondi ng offset," which suggests that for an offset to be
considered, it would have to be proposed concurrently with an
increase in residential density on other lands within the CHHA
However, according to the director of the Department's Division
of Conmmunity Pl anning, Valerie Hubbard, offsets in the CHHA do
not have to be concurrent; they can include previous reductions.
Furt hernore, although the Department pointed to the absence of
any criteria in the County Plan to guide an of fset anal ysis,

Ms. Hubbard said it was unnecessary for a conprehensive plan to
i ncl ude express provisions for the use of offsets.

43. To the extent that this evidence of the Departnent's

interpretation of relevant |aw and general practice conflicts
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Wi th other testinony presented by the Departnent in this case,
the statenents contained in the report to the Governor's Coast al
H gh Hazard Study Commttee and the testinony of Ms. Hubbard are
nor e persuasi ve evidence of the Departnent's policy and practice
in determning conpliance with the requirenment that
conpr ehensi ve plans direct population densities away fromthe
CHHA and limt devel opnent in the CHHA

44. As long as the Departnent's practice when conducti ng
an "in conpliance" review of anendnents that increase
residential density in the CHHA is to take into account offsets,
the Departnent has the duty to be consistent and to take into
account the County's offsets in the review of this anendnent.

45. The County planning director testified that he
beli eved the applicable goal, objective, and policy of the
County Plan are net as long as there has been a reduction in
residential densities in the CHHAs of the County as a whol e.
The Departnent points out that the planning director's opinion
was not included in the County planning staff's reports prepared
in conjunction with the amendnment. However, it necessarily
follows fromthe Board of County Conm ssioners' adoption of the
anendnment that it does not interpret Objective 105.1 and Policy

105-1.4 as prohibiting an increase in residential density in the
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CHHA. Al t hough these provisions make no nention of offsets, the
Departnent has not required offset provisions in a conprehensive
pl an before the Departnent will consider offsets inits

determ nati on whet her a plan anendnent that increases density in
the CHHA is in conpliance.

46. The wording used in Objective 105.1 and Policy 105-1.4
requiring "consideration" of density reductions in the CHHA can
be harnoni zed with the County planning director's testinony and
with the County's adoption of the anmendnent by construing these
pl an provi sions consistently with the Departnent's own practice
of allow ng increases in the CHHA when the increases are offset
by overall reductions in dwelling units in the CHHA. Seeking to
har noni ze the amendnent with the provisions of the County Pl an
is the proper approach because, as discussed later in the
Concl usi ons of Law, whether an anendnent is consistent with
ot her provisions of the plan is subject to the "fairly
debat abl " standard which is a highly deferential standard that
| ooks for "any reason it is open to dispute or controversy on
grounds that make sense or point to a | ogical deduction.”

Martin County v. Yusem 690 So. 2d 1288, 1295 (Fla. 1997).
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Shel ter Space and O earance Tine

47. Prior to the hearing in this case, Leeward noved to
strike certain statute and rule citations in the Departnent's
petition related to shelter space and cl earance time* because
they were not included in the Departnent's ORC Report. The
noti on was deni ed because, although Section 163.3184(8)(b),
Florida Statutes, |limts the Departnent's petition to issues
raised in the "witten comments” in the ORC Report, the statute
does not indicate that the Departnment is barred fromciting in
its petition, for the first time, a rule or statute that is
directly related to the witten coments.

48. The CHHA is defined in the County Plan as the category
one "evacuation zone." It is the area nost in need of
evacuation in the event of a severe coastal storm Shelter
space and clearance tine are integral to evacuation planning and
directly related to the Departnent's comment in the ORC Report
that the anmendnent woul d, "expose a substantial population to
the dangers of a hurricane.” Therefore, the Departnment was not
barred from presenting evidence on shelter space and cl earance
time in support of this comment.

49. The Departnent's practice when reviewi ng an anendnent

that increases residential density in the CHHA, described in its

21



2006 report to the Governor's Coastal H gh Hazard Area Study
Commttee, is to consider not only dwelling unit offsets in the
CHHA, but also the effect on shelter space and cl earance tine.
That report did not el aborate on how shelter space and cl earance
time are considered by the Departnent, but evidence that a
conpr ehensi ve pl an amendnent woul d have a significant adverse
effect on shelter space or clearance tinme could presumably
negat e what woul d ot herwi se appear to the Departnent to be an
acceptabl e offset of residential density in the CHHA. On this
record, however, the Departnent did not show that a significant
adverse inpact on shelter space or clearance tinme would be
caused by this particular amendnent.®

Speci al Pl anni ng Areas

50. Leeward argues that, even if the anmendnent were
determined to be inconsistent with Objective 105.1 and Policy
105-1.4, that inconsistency should be bal anced agai nst ot her
provisions in the County Plan that are furthered by the
anendnent, principally the provisions related to the
Cal oosahat chee Shores Community Pl anning Area and the Water-
Dependent Use Overlay Zone. There is no authority for such a
bal anci ng approach that can overcone an inconsistency with an

obj ective or policy of the conprehensive plan. Therefore,
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whet her the anmendnent furthers the provisions of the County Pl an
related to the Cal oosahat chee Shores Community Pl anni ng Area,
Wat er - Dependent Use Overl ay Zone, or other subjects is
irrelevant to whether the anendnent is consistent with Objective
105.1 and Policy 105-1. 4.

51. On the other hand, the Departnment's contention that the
amendnent is inconsistent with the provisions of the County Pl an
related to the Cal oosahat chee Shores Conmunity Planning Area is
contrary to the nore credi bl e evidence.

100- Year Fl oodpl ai n

52. The anmendnent site is entirely within the 100-year

floodplain. In its Statenent of Intent, the Departnent
determ ned that the anmendnent was not in conpliance, in part,
because the anendnent site's location in the 100-year fl oodplain
made it unsuitable for residential developnent. In addition,
t he Departnment determ ned that the anendnent caused an interna
i nconsistency with the follow ng policies of the County Plan
related to devel opnent in the floodplain:

PCLI CY 61.3.2: Floodplains nust be managed

to mnimze the potential loss of |ife and

damage to property by flooding.

PCOLI CY 61. 3. 6: Devel opnents mnmust have and

mai nt ai n an adequate surface water

managenent system provision for acceptable
prograns for operation and mai nt enance, and
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post - devel opnment runoff conditions which
reflect the natural surface water flow in
terms of rate, direction, quality,

hydr operi od, and drai nage basin. Detail ed
regulations will continue to be integrated
wi th other county devel opnent regul ati ons.

53. According to M ke MDaniel, a growh nanagenent
adm nistrator with the Departnent, "we try to di scourage
i ncreasing densities in floodplains and encourage that it be
| ocated in nore suitable areas.”

54. The policies set forth above are intended to aid in the
achi evenent of Goal 61 of the Community Facilities and Service
El enment "to protect water resources through the application of
i nnovative and sound net hods of surface water nanagenent and by
ensuring that the public and private construction, operation,
and mai nt enance of surface water nanagenent systens are
consistent with the need to protect receiving waters.” Plainly,
Goal 61 is directed to regulating construction and surface water
managenent systens. There is no nention in this goal or in the
policies that inplenent the goal of prohibiting all devel opnent
or certain kinds of devel opnent in the 100-year fl oodpl ain.

55. The Departnent's argunment in this case regarding
devel opnent in the 100-year floodplain is rejected because it
ignores relevant facts and law. First, substantial portions of

Lee County and the State are within the 100-year fl oodpl ain.

Second, there is no state statute or rule that prohibits
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devel opnment in the 100-year floodplain. Third, the Departnent
of Environnental Protection, water nmanagenent districts, and

| ocal governnents regul ate devel opnent in the floodplain by
application of construction standards, water managenent
criteria, and simlar regulatory controls to protect floodplain
functions as well as human life and property. Fourth, there has
been and continues to be devel opnent in the 100-year floodpl ain
in Lee County and throughout the State, clearly indicating that
such devel opnent is able to conply with all federal, state, and
| ocal requirenents inposed by the permtting agencies for the
speci fic purpose of protecting the floodplain and the public.
Fifth, the Departnent "discourages” devel opnment in the

fl oodpl ai n but has not established by rule a standard, based on
density or other neasure, which reasonably identifies for |ocal
governnents or the general public what devel opnent in the

fl oodplain is acceptable to the Departnent and what devel opnent
is unacceptable. Finally, the Departnent's practice in allow ng
of fsets in the CHHA, as discussed previously, necessarily allows
for developnment in the 100-year floodplain in that particular
cont ext .

CONCLUSI ONS OF LAW

56. DOAH has jurisdiction over the parties to and the
subject matter of this proceedi ng pursuant to Sections 120. 569,

120.57(1), and 163.3184(10), Florida Statutes.
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57. Intervenor Leeward is an affected person with standing
to participate in this proceeding pursuant to Section
163.3184(1)(a), Florida Statutes.

58. The term™"in conpliance"” is defined in
Section 163.3184(1)(b), Florida Statutes:

"I'n conpliance" neans consistent with the
requi renents of ss. 163.3177, 163.3176, when
a |l ocal governnent adopts an educati onal
facilities elenent, 163.3178, 163. 3180,

163. 3191, and 163.3245, with the state
conprehensive plan, with the appropriate
strategic regional policy plan, and with
chapter 9J-5, Florida Adm nistrative Code,
where such rule is not inconsistent with
this part and with the principles for
gui di ng devel opnent in designated areas of
critical state concern and with part 1l of
chapter 369, where applicable.

59. Wen the Departnent determ nes that a | oca
governnent's plan or plan anmendnent is not in conpliance,
adm ni strative proceedi ngs are conducted pursuant to
Section 163.3184(10), Florida Statutes. These proceedi ngs are
conduct ed under Sections 120.569 and 120.57, Florida Statutes.
Proceedi ngs under Sections 120.569 and 120.57 are generally de
novo, designed to "fornulate final agency action, not to review

action taken earlier and prelimmnarily.” MDonald v. Florida

Departnment of Banki ng and Fi nance, 346 So. 2d 81 (Fla. 1st DCA

1977). But the Legislature has chosen to treat adm nistrative
revi ew of conprehensive plan and plan amendnent cases

differently:
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In the proceeding, the | ocal governnent's
determ nation that the conprehensive plan or
pl an amendnent is in conpliance is presuned
to be correct. The |local governnent's
determ nation shall be sustained unless it
is shown by a preponderance of the evidence
t hat the conprehensive plan or plan
anmendnent is not in conpliance. The | ocal
governnment's determ nation that el enents of
its plans are related to and consistent with
each other shall be sustained if the
determnation is fairly debatabl e.

8§ 163.3184(10)(a), Fla. Stat.

60. The Departnent's Statenment of Intent cites the
following statutes and rules in support of its determ nation
that the anendnment is not in conpliance: Sections 163.3177(2),
163.3177(6)(a), 163.3177(6)(g)7. and 8., 163.3178(1),
163.3178(2)(d) and (h), 187.201(8)(a), 187.201(8)(b) 3. and 6.,
187.201(15)(a) and 187.201(15)(b)6., Florida Statutes, and
Florida Adm nistrative Code Rules 9J-5.003(17); 9J-5.005(5)
9J-5.006(2)(b); 9J-5.006(3)(b)1., 5., and 6.; 9J-5.006(3)(c)1.;
9J-5.006(4)(b)6.; 9J-5.012(3)(b)5. and 6.; and 9J-5.012(3)(c)7.

61. Florida Adm nistrative Code Rule 9J-5.003(17) is the
definition of CHHA. The Departnent did not neet its burden to
prove by a preponderance of the evidence that the anendnment is
not "in conpliance"” with the definition.

62. Florida Adm nistrative Code Rule 9J-5.006(2)(b)

requires that the coastal elenent be based on an "anal ysis" of

the suitability of undevel oped or vacant |and for use. The
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Departnent did not nmeet its burden to prove by a preponderance
of the evidence that the FLUM was not based on such an anal ysis.
The Departnent sinply disagreed with the result of the County's
anal ysi s.

63. Florida Adm nistrative Code Rule 9J-5.006(4) (b)6.
requires a FLUMto show the CHHAs. The Departnent did not
di spute that the FLUMin the County Plan shows the CHHAs.

64. The followi ng statutes and rules cited in the
Departnent's Statenent of Intent require a conprehensive plan to
contain specified elenments, objectives or policies: Sections
163.3177(6) (a), 163.3177(6)(g)7. and 8., and 163.3178(2)(d)
and (h), Florida Statutes, and Florida Adm nistrative Code
Rul es 9J-5.006(3)(b)1., 5., and 6.; 9J-5.006(3)(c)1.;
9J-5.012(3)(b)5; 9J-5.012(3)(b)5. and 6.; and 9J-5.012(3)(c)7.
Leeward contends that these statutes and rules do not apply to
FLUM anendnment s because the FLUMis neither an objective nor a
policy. The Departnent responds that the definition of "in
conpliance" is applicable to FLUM anendnents and requires
consistency with all of Florida Adm nistrative Code
Chapter 9J-5.

65. The Departnment cites the follow ng portion of the

Suprene Court of Florida decision in Coastal Dev. of North Fla.,

Inc. v. City of Jacksonville Beach, 788 So. 2d 204, 209 (Fl a.

2001), in support of its argunent that the provisions of Florida
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Admi ni strative Code Chapter 9J-5 requiring conprehensive pl ans
to contain certain objectives and policies are al so applicable
to FLUM anendnents:

The FLUM is part of the conprehensive plan

and represents a |l ocal governnent's

fundanental policy decisions. Any proposed

change to that established policy is

i kewi se a policy decision. The FLUMitself

is a policy decision. A decision that would

amend the FLUM requires those policies to be

reexam ned, even though that change is

consistent with the textual goals and

obj ectives of the conprehensive pl an.

Therefore, the scope of the proposed change

is irrelevant because any proposed change to

the FLUM requires a reexam nation of those

policy considerations and not an application

of those policies.

66. The Departnment asserts that this reasoning of the
Court "made clear that an anmendnent to the FLUMis a | egislative
decision that requires a reexam nation of the entire plan and
its policies.” However, there is no dispute that the FLUM
anmendnment at issue here is a legislative decision. Nor is it
di sputed that this anmendnent to the County Plan required the
County to reexamne all of the related objectives and policies
of the County Plan. The dispute is whether the provisions of
Florida Adm nistrative Code Chapter 9J-5 requiring that a
conprehensi ve plan contain certain objectives and policies can
be violated by a FLUM anendnent. On that issue the Court had

not hing to say because that issue was not before the Court.
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67. I n another inportant conprehensive planning case

deci ded by the Suprene Court of Florida, Martin County v. Yusem

690 So. 2d 1288 (Fla. 1997), the Court enphasized that FLUM
anmendnents are legislative acts subject to the "fairly
debat abl e" standard of proof. The argunent that the Depart nent
makes in this case, that a FLUM amendnent nust conply with the
provi sions of Florida Adm nistrative Code Chapter 9J-5 requiring
conprehensive plans to contain certain objectives and policies,
woul d nean that a |ocal governnment's |egislative act in adopting
a FLUM anmendnent, after reexamning all related provisions of
its conprehensive plan, would be subject to the | ower
pr eponder ance of evidence standard of proof.

68. It is not helpful to argue, as the Departnent does,
that a FLUM anendnent is subject to all the requirenments of
Fl ori da Adm ni strative Code Chapter 9J-5 because many provi sions
of Florida Adm nistrative Code Chapter 9J-5 are expressly
l[imted to particular subjects. The plain neaning of a rule
that requires a conprehensive plan to include "one or nore
obj ectives" or "one or nore policies" addressing a particular
subject is that conpliance with the rule is achieved if, in
fact, the conprehensive plan has one or nore of the required
obj ectives or policies.

69. An agency’s interpretation of its owm rule is entitled

to great weight. However, the undersigned is not required to
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defer to an inplausible or unreasonable interpretation. See

Atlantis at Perdido Association, Inc. v. Dept. of Environnental

Protection, 932 So. 2d 1206 (Fla. 1st DCA 2006). Wen an

agency's construction contradi cts the unanbi guous | anguage of
the rule, the construction is clearly erroneous and cannot

stand. Wodley v. Dept. of Health and Rehab. Services, 505 So.

2d 676, 678 (Fla. 1987). |If a subject is not adequately
addressed by an agency's rules, the solution is to anmend the
rul es rather than contort their plain neaning.

70. The parties' pre-hearing stipulation included a
stipulation that the County Plan, with the exception of the
anendnment at issue here, is in conpliance. That equates to a
stipulation that the County Plan contains all the objectives and
policies required by Sections 163.3177 and 163. 3178, Florida
Statutes, and Florida Adm nistrative Code Chapter 9J-5. The
anmendnent does not delete or nodify any of the objectives or
policies of the County Plan. Therefore, the Departnment did not
neet its burden to prove by a preponderance of the evidence that
the amendnent is not in conpliance with the statutes and rul es
cited in paragraph 64, above, that require conprehensive plans
to contain certain objectives and policies.

71. Section 163.3177(2), Florida Statutes, and Florida
Admi ni strative Code Rule 9J-5.005(5)(a) require the provisions

of a conprehensive plan to be internally consistent. The gist
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of the Departnent's case is that the anendnent is internally
inconsistent, that it conflicts with Goal 105, Objective 105.1,
and Policies 105.1.4, related to limting devel opnent in the
CHHA, and Policies 61.3.2. and 61.3.6., related to regul ating
devel opnent in the fl oodpl ain.

72. Alocal governnent's determi nation that the el ements of
its conprehensive plan are related to and consistent with each
ot her shall be sustained if the determnation is fairly
debat able. 8§ 163.3184(10)(a), Fla. Stat.

73. The term"fairly debatable” is not defined in
Chapter 163, Florida Statutes, or Florida Adm nistrative Code
Chapter 9J-5. The Suprenme Court of Florida has opi ned, however,
that the fairly debatable standard under Chapter 163, Florida
Statutes, is the same as the conmon |aw fairly debatabl e
standard applicable to decisions of |ocal governnents acting in

a legislative capacity. In Martin County v. Yusem supra, at

1295, the Court stated, "The fairly debatabl e standard of review
is a highly deferential standard requiring approval of a
pl anning action if reasonable persons could differ as to its

propriety.” Quoting fromCty of Mam Beach v. Lachman, 71

So. 2d 148, 152 (Fla. 1953), the Court stated further, "an
ordi nance may be said to be fairly debatable when for any reason

it is open to dispute or controversy on grounds that nake sense
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or point to a logical deduction that in no way involves its
constitutional validity." 1d.

74. \Wien the County's previous reductions of dwelling units
in the CHHA are taken into account, it is fairly debatabl e that
t he anendnent is internally consistent with Goal 105,
bj ective 105.1, and Policies 105.1.4. Furthernore, because the
County Pl an does not prohibit devel opment in the floodplain but,
i nstead, requires "managenent” of such devel opnent through the
application of design and construction standards, it is fairly
debat abl e that the anmendnent is internally consistent with
Policies 61.3.2 and 61. 3. 6.

75. The Departnent contends the anendnent is inconsistent
Wi th provisions of the State Conprehensive Plan set forth in
Sections 187.201(8)(a), 187.201(8)(b) 3. and 6., 187.201(15)(a),
and 187.201(15)(b)6., Florida Statutes. These goals and
policies of the State Conprehensive Plan address public safety
in the coastal zone and the suitability of |and for devel opnent,
but are expressed in the same general terns as the parallel
provi sions of the County Plan. For the sanme reasons that the
anendnent was found to be internally consistent wwth the County
Plan, it is determ ned to be consistent wwth the State
Conpr ehensive Plan. The Departnent did not neet its burden to

prove ot herw se.
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76. The Departnment failed to overcone the statutory
presunption of correctness of the County's determ nation that
the amendnent is in conpliance.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be issued by the Florida
Land and Water Adjudicatory Comm ssion determ ning that the
anendnent adopted by Lee County in Ordinance No. 05-10 is "in
conpliance" as defined in Chapter 163, Part Il, Florida
St at ut es.

DONE AND ENTERED this 25th day of August, 2006, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Tal | ahassee, Leon County, Flori da.

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 25th day of August, 2006.
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ENDNOTES

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2005 codificati on.

2/ The definition includes the foll ow ng statenent:

For the purpose of cal culating gross
residential density, the total acreage of a
devel oprent i ncludes those | ands to be used
for residential uses, and includes |ands

wi thin the devel opnent proposed to be used
for streets and street rights of way,
utility rights of way, public and private
parks . . . and existing nman-nmade

wat er bodi es within the residenti al

devel opnent. (Enphasis added.)

3/ The 2006 amendnent added new criteria to be used by the
Departnent in determ ning whet her a conprehensive plan anmendnent
is "in conpliance” wth state coastal high-hazard provisions
pursuant to Florida Administrative Code Rule 9J-5.012(3)(b)6
and 7. No party nentioned the new statutory criteria. The
County adopted the anmendnent on Cctober 12, 2005, prior to the
effective date of the 2006 anendnents to Section 163. 3178,

Fl ori da Stat utes.

4/ The term"clearance tinme" is defined as the tine it takes al
vehicl es | eaving the evacuation zone to get through the npst
restrictive portion of the evacuation route.

5/  For exanple, because the anendnent site is |ocated next to
two najor roads, |-75 and SR 80, it has a | ow cl earance tine.
The cal cul ati ons of shelter space demand and added traffic in
the Departnent's Exhibit 2 was based on an assunption of 412 new
units in the CHHA and is rejected as contrary to the nore
credi bl e evidence. Furthernore, the anmendment's effect on

shel ter space and cl earance tinme nust be considered in the
context of offsetting reductions of dwelling units in the CHHA
that reduce the demand for shelter space and inprove cl earance
tines.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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